legitimate expectation has been deeply entrenched in South African administrative law to extend the scope of procedural rights afforded individuals affected by administrative action. 8 It is now an established principle of South African administrative law that a person, who has a legitimate expectation, flowing from an express promise by an administrator or a regular administrative practice, has a right to be heard before administrative action affecting that expectation is taken. 9 The doctrine, has however, by and large, remained one that provides procedural protection in South Africa. In a number of recent decisions by South African courts, ranging from the High Court to the Supreme Court of Appeal and the Constitutional Court, there have been increasing calls for the application of legitimate expectations beyond procedural claims. 10 In other Commonwealth jurisdictions the doctrine of legitimate expectation has been developing beyond the procedural context for a number of years. The question that has been asked in these jurisdictions is whether the existence of a legitimate expectation can give rise to a substantive remedy. In other words, can a court compel an administrator to grant a substantive benefit to an individual based on that individual's legitimate expectation of receiving such benefit? This application of the legitimate expectation doctrine is referred to as substantive legitimate expectation, as opposed to the traditional procedural legitimate expectation. 11 The doctrine of substantive legitimate expectation has, however, not been universally accepted in Commonwealth jurisdictions. 12 In England, where it has received the most attention and acceptance, the position seems to be unclear in the absence of an authoritative opinion from the House of Lords. 13 Substantive Legitimate Expectations
In as well the administrative law of the European Union ("EU") and many of its member states, the protection of legitimate expectations is widely accepted. 14 The scope of such protection extends significantly beyond that afforded in Commonwealth jurisdictions and includes substantive protection. The European Court of Justice has at least since the Civil Service Salaries case 15 of 1973 applied the principle that administrators should be held to their representations. The jurisprudence of the European Union in this context is therefore much more developed than its Commonwealth counterparts.
This note examines the recent developments in South African administrative law regarding the doctrine of substantive legitimate expectation against the backdrop of the well developed doctrine in European administrative law. The analysis of South African law shows that substantive legitimate expectation is still in an early stage of development. The note continues to argue that the more developed jurisprudence of the European Union holds some important lessons for South African courts in developing this doctrine. A number of considerations are set out in comparison and contrast to the European position, which must be kept in mind in the future development of the doctrine of substantive legitimate expectation in South African administrative law. In closing, the important point is made that South African courts will be well-served in not restricting comparative analyses when evaluating substantive legitimate expectation claims to English law or the Commonwealth in general, from which South African administrative law developed, but to heed the lessons from the EU.
B. European Administrative Law
Legitimate expectations has long been judicially protected by means of review in the European Union. The development of the doctrine in EU law was strongly influenced by German law, where expectations created by administrators are given strong judicial protection. 16 In German law the concept of Vertrauensschutz has long East Devon Health Authority, ex parte Coughlan (1999) LGR 703 the Court of Appeal seems to accept the doctrine as part of English law.
14 See paragraphs 0 to 0 below. 
been recognized as requiring administrators to honor their representations. 17 The scope of the principle in German law also extends far beyond similar protection in Commonwealth jurisdictions to also apply to informal representations and mere expectations as opposed to only vested rights. 18 As early as 1956 the Oberverwaltungsgericht in Berlin applied this principle to hold an administrator to a representation regarding the payment of a welfare grant. 19 As Forsyth 20 indicates this decision is remarkable in the sense that the court acknowledged that the administrator's representation was clearly unlawful, but still upheld the applicant's expectation on the grounds of her legitimate reliance on the representation.
In EU law the protection of legitimate expectations is, however, not restricted to procedural relief, but extend to substantive relief as well. The general principle is that EU institutions will be held to their representations irrespective of whether those are procedural or substantive in nature, 21 provided that the requirements for applying the doctrine are met. This principle is so well established in EU law that legitimate expectations are not classified as either procedural or substantive. 22 If an expectation is created and that expectation is found to be legitimate the European Court of Justice ("ECJ") will protect that expectation by holding the relevant administrator to the representation that gave rise to the expectation.
The type of representations creating expectations that has come to be protected by the doctrine of legitimate expectation in South African law 23 has been protected as such in EU law at least since the Châtillon case of 1966. 24 Substantive Legitimate Expectations
The locus classicus in EU law regarding legitimate expectations is, however, the 1973 case of Re Civil Service Salaries: E.C. Commission v E.C. Council. 25 In that case the Council departed from an existing published guideline regarding Community staff salaries. Upon review the ECJ ruled that the Council could not depart from its earlier statements without "circumstances sufficient to justify the abandonment." 26 The court stated the reason for its decision as "the rule of protection of the legitimate confidence which citizens may have in the respect by the authorities of undertakings of this sort." 27 Consequently the court held the Council to its representation, that is afforded substantive relief.
In adjudicating legitimate expectation claims the ECJ follows a two step approach. Firstly it asks whether the administrator's actions created a reasonable expectation in the mind of the aggrieved party. If the answer to this question is affirmative, the second question is whether that expectation is legitimate. If the answer to the second question is equally affirmative, then the court will hold the administrator to the representation, that is enforce the legitimate expectation.
The first step in the analysis has both an objective and a subjective dimension. It is firstly asked whether a reasonable expectation of a certain outcome was created. The test to determine this reasonableness is what the bonus paterfamilias would expect. 28 The representation itself must be precise and specific 29 and importantly, lawful. 30 The reasonable person would not form a specific expectation on a vague representation or rely on unlawful representations. One important aspect of the objective dimension of this inquiry in EU law, is the foreseeability of potential retractions of the representation. 31 EU law is quite strict in requiring individuals to demonstrate a high degree of diligence in foreseeing that specific representations may be retracted or may be subject to constant change and should therefore not be 25 33 The subjective dimension in determining whether a reasonable expectation was created is the requirement that the individual must subjectively, that is in actual fact, hold the expectation. 34 The representations on which expectations can be based may take many forms. 35 It may be in the form of an express statement, 36 including general policy statements. 37 The expectation may also be generated by long-standing practice. 38 Once a reasonable expectation exists the administrator is required to act in accordance with that expectation, except if there are public interest considerations which outweighs the individual's expectation. 39 Should the individual's interests outweigh the public interest underlying the administrator's purported action, the reasonable expectation will also be legitimate. 40 In such a case there will be a legitimate expectation, which must be respected by the administrator. 41 It is the administrator in the fist instance who strikes the balance between the private and public interests and determines whether the expectation should be upheld or disregarded. 42 The decision of the administrator is however subject to judicial review. An individual whose expectation has been disappointed may approach the court to review the administrator's actions and the court will then weigh up the relevant 40 Id.; SCHØNBERG, supra note 16, at 128. 41 SCHØNBERG, supra note 16, at 128. 42 Id. Substantive Legitimate Expectations public and private interests to determine which trumps which. 43 If the court finds that the private interest in relying on the representation outweighs the public interest underlying the administrator's actions, it will declare the expectation to be legitimate and order such expectation to be upheld. 44 A good example of this jurisprudence is the Mulder cases. 45 In those cases Mulder participated in a regulatory measure to curb excess milk production in the EU by entering into a five-year-non-marketing period in exchange for a non-marketing premium. At the end of the five year period he applied for a reference quantity to resume production under a new levy system, which was introduced since he entered into the non-marketing arrangement. The application was rejected on the grounds that Mulder did not prove his milk production in the preceding reference year, which was a requirement for a successful application. Mulder subsequently launched review proceedings claiming that he had a legitimate expectation to resume production after the five year non-marketing period. The ECJ concluded that Mulder had a legitimate expectation to re-enter the market without being specifically prejudiced due to his participation in the non-marketing arrangement. The court consequently declared the new levy system invalid to the extent that it resulted in no allocation to those producers who participated in the non-marketing arrangement. As a result of the first Mulder case, the Council adopted a regulation which allocated a special quota to producers in Mulder's position in the amount of 60% of their production in the year preceding the year in which they entered into the non-marketing arrangement. Mulder again brought review proceedings, which the court upheld ruling that the 60% quota was too low. Mulder as a result claimed damages. The ECJ upheld Mulder's claim to the extent that he was originally denied any quota, but rejected his claim to the extent that he was awarded a 60% quota, despite the fact that the latter regulation was also struck down by the court. The reason for this difference was due to the fact that in the first instance there were no compelling public interests which outweighed Mulder's expectation, so that his legitimate expectation had to be protection. However, in the latter instance, there were important public interests involved in awarding the limited 60% quota, which outweighed Mulder's expectations so that he could not claim damages for loss suffered due to those administrative actions. 46 [Vol. 05 No. 01
It is important in the current analysis to note the standard of review which the ECJ employs in legitimate expectation cases. The ECJ will enforce a legitimate expectation and invalidate administrative action disappointing such expectation where it finds a significant imbalance between the private and public interests. 47 Although it is generally accepted that this standard is more intensive than the traditional Wednesbury reasonableness review in English law, applied in similar circumstances, 48 Schonberg's analysis of ECJ case law applying the significant imbalance test seems to suggest that the ECJ is generally just as deferential to administrative discretion, especially in matters regarding policy, as its English counterparts. 49 However, Schønberg illustrates that the significant imbalance test is much more "precise, structured and coherent" than the traditional approach in English law and should therefore be favoured above the English approach. 50 Finally, a word needs to be said about the principles underlying the legitimate expectation doctrine in EU law. The basic premise underlying the protection of legitimate expectations seems to be the promotion of legal certainty. 51 Individuals should be able to rely on government actions and policies and shape their lives and planning on such representations. The trust engendered by such reliance is said to be central to the concept of the rule of law. 52 Forsyth describes the impact of such trust and the role the protection of legitimate expectations play in this regard aptly as follows: Good government depends in large measure on officials being believed by the governed. Little could be more corrosive of the public's fragile trust in government if it were clear that public authorities could freely renege on their past undertakings or long-established practices. Legal certainty is not, however the only principle at play in legitimate expectation doctrine. The counter value of legality is especially important in the context of the substantive protection of legitimate expectations. 54 The fear in protecting legitimate expectations substantively is that administrators may be forced to act ultra vires. That would be the case where an administrator has created an expectation of some conduct which is beyond his authority or has become beyond his authority due to a change of law or policy. If the administrator were consequently held to that representation he would be forced to act contra legem. It is clear that such representations will not be upheld by the ECJ. 55 The value of legality in EU law has led to the requirement that the expectation must be one of lawful administrative action before it can be either reasonable or legitimate. 56 Legality therefore seems to take precedence over legal certainty in EU law. The ECJ will not weigh up the individual's trust in administrative representations against policy considerations to depart from that representation if the representation is contra legem. As stated above, there can be no reasonable expectation where the representation is of unlawful conduct and hence the question of legitimacy does not arise. 57 It is against the background of this well developed doctrine of substantive protection of legitimate expectations in EU law that the recent South African developments must be viewed in order to highlight the important lessons that South African law can take from the European position. The South African position is explored in the following paragraphst.
C. South African Case Law
As was stated in the introductory paragraph, the doctrine of legitimate expectation was imported from English law to South African law in the 1989 case of Administrator Transvaal v Traub . 58 In line with English law, at least at that time, the ambit of the doctrine was restricted to procedural protection. It was incorporated into South African law as an extension of the rules of natural justice, that is the procedural requirements for fair administrative action. 59 Only most recently, has there been mention of substantive protection of legitimate expectations in South African law.
The determination of whether a legitimate expectation exists that merits judicial protection in South African law is very similar to EU law. The requirements for the existence of such an expectation in South African law were recently restated in National Director of Public Prosecutions v Philips. 60 These include: (i) that there must be a representation which is "clear, unambiguous and devoid of relevant qualification", 61 (ii) that the expectation must be reasonable in the sense that a reasonable person would act upon it, 62 (iii) that the expectation must have been induced by the decision-maker and (iv) that it must have been lawful for the decision-maker to make such representation. 63 If such an expectation exists it will be incumbent on the administrator to respect it and afford the individual holding that expectation due procedure before the expectation is disappointed. 64 Failing such procedure, the individual may approach a court to review the administrator's actions on the ground of procedural unfairness. 65 If the court finds that a legitimate expectation did in fact exist, it will ordinarily invalidate the administrative action and refer the matter back to the decision-maker to deal with it in a procedurally fair manner. 66 A number of recent South African court decisions, however, have referred to the possibility of extending the protection of legitimate expectations to substantive relief, that is the doctrine of substantive legitimate expectation. Against the backdrop of conflicting opinions in the lower courts, 67 this question has recently sur-Substantive Legitimate Expectations faced in two judgements by the Supreme Court of Appeal 68 and two Constitutional Court opinions. 69 In both the Supreme Court of Appeal cases the court rejected the claim based on substantive legitimate expectation. It is important to note, however, that although the court expressed considerable reluctance in embracing the doctrine, it did not reject it and expressly left the door open to an acceptance of the doctrine in South African law in future. 70 In both cases the court rejected the claim on the grounds that no legitimate expectation in fact existed. 71 In Meyer v Iscor Pension Fund 72 the appellant appealed against an order of the High Court setting aside a determination of an adjudicator appointed in terms of the Pension Funds Act. Meyer retired before reaching the normal retirement age and as a result received reduced pension benefits in terms of the rules of his employer's, Iscor, pension fund. 73 These rules stated that pension benefits will be reduced in case of early retirement, calculated with reference to the number of months by which actual retirement precedes the normal retirement age. 74 Less than two months after Meyer's retirement the rules of the fund was amended as a special measure to encourage early retirement, which formed part of rationalisation scheme agreed to between Iscor and the trade unions. 75 The amended rules removed the penalty imposed on pension benefits in case of early retirement for a 76 Had Meyer retired two months later, he would have received more than twice the benefits he did. 77 Meyer subsequently laid a complaint against the fund in terms of the Pension Funds Act and the adjudicator appointed under the Act determined the dispute in Meyer's favour. 78 The adjudicator ordered the fund to pay Meyer increased pension benefits under the amended rules. 79 The fund succeeded in the High Court to set the adjudicator's order aside upon appeal, but the court allowed Meyer to appeal the judgment. 80 One of Meyer's arguments in the Supreme Court of Appeal was that he had a legitimate expectation that any amendment to the rules, which resulted in increased pension benefits as part of the rationalisation scheme, would be implemented with retrospective effect. Had this been done, he would be entitled to increased pension benefits. Meyer based his legitimate expectation on promises made by Iscor in the course of the rationalisation program that improved retrenchment benefits would be implemented with retrospective effect. 81 He did not, however, claim that his legitimate expectation entitled him to procedural relief, but that the substantive benefit should be afforded to him. 82 The court assumed for purposes of the judgment that trustees' decisions in terms of the rules of pension funds can be reviewed on a basis analogous to the review of administrative decisions. 83 It noted the recent developments in English law accepting substantive legitimate expectations, but also noted the rejection of this doctrine in other Commonwealth jurisdictions such as Australia and Canada. 84 The court expressly refused to either accept or reject the doctrine of substantive legitimate expectation in South African law. 85 It held that whether to adopt this doctrine or not is a "difficult and complex" question and cautioned against simply grafting 76 Id. 77 Id. at paragraph 3. 78 Id. at paragraph 5. 79 Id. 80 Id. 81 Id. at paragraph 25. 82 Id. at paragraph 26. 83 Id. at paragraph 22. 84 Id. at paragraphs 27 and 28. 85 Id. at paragraph 27. Substantive Legitimate Expectations foreign doctrines onto local law. 86 The court emphasized the importance of understanding the underlying needs that prompted the development of the doctrine in its country of origin. 87 In this respect the court suggested that the doctrine of substantive legitimate expectation may have developed in English law in response to the requirement that valuable consideration be given before an undertaking can be legally binding, which requirement is foreign to South African law. 88 Despite these remarks the court continued to analyze Meyer's alleged legitimate expectation and found that even if the doctrine of substantive legitimate expectation were accepted as part of South African law, he would still not be entitled to the relief claimed. 89 This conclusion seemed inevitable on the basis that the facts did not support a legitimate expectation. 90 The second Supreme Court of Appeal case, South African Veterinary Council v Szymanski, 91 involved a substantive claim to be registered as a veterinary surgeon. As part of a special arrangement in terms of which South African citizens holding foreign veterinary degrees could be registered to practice in South Africa, the Council conducted a special admissions examination. 92 Szymanski wrote this examination and was awarded a combined mark of 45.25%. The Council regarded this as a failure, taking 50% to be the pass mark and refused to register him. 93 Szymanski subsequently applied to the High Court for an order setting aside the Council's decision that the pass mark was 50% and an order requiring the Council to register him as a veterinary surgeon in South Africa. 94 He based his claim on a legitimate expectation that the pass mark was 40% and not 50%, which expectation followed from numerous statements by the Council and its officials. 95 The High Court ruled in favour of Szymanski setting aside the Council's decision and order- 86 Id. 87 Id. 88 Id. 89 Id. at paragraph 28. 90 Id. at paragraphs 29 to 30.
91 Supra note 68. 92 Id. at paragraph 2. 93 Id. 94 Id.
ing the Council to register him as a veterinary surgeon, that is, the High Court granted Szymanski substantive relief based on his legitimate expectation. 96 Upon appeal Cameron JA, for a unanimous Supreme Court of Appeal, dealt with the doctrine of substantive legitimate expectation in a single paragraph. 97 He noted that the court 98 recently cautioned against "an over-hasty" adoption of the doctrine in South African law. 99 According to the judge, it was, however, not necessary in the present case to decide the matter, because "Dr. Szymanski's case was deficient in its most basic essentials." 100 The court continued to show that the applicant did not have a legitimate expectation on the facts of the case. 101 Resultantly the appeal was upheld.
The doctrine of substantive legitimate expectation has also been mooted in the Constitutional Court. Two judgments are noteworthy in this respect. 102 In the first of these, the Premier, Province of Mpumalanga case, 103 the member of the provincial executive council responsible for education 104 terminated bursaries paid to certain state schools for needy students. 105 These bursaries were paid to schools educating mainly white students as part of the apartheid education system. 106 The MEC's decision to terminate these bursaries formed part of the general transformation of the education system. 107 About 100 of the schools that previously received such bursaries subsequently challenged the MEC's decision on the grounds that it was procedurally unfair and unjustifiable. 108 The schools applied for an order setting aside the decision and an order compelling the MEC to continue to pay the bursaries until the end of that school year, that is 1995. 109 They based their case on the legitimate expectations that bursaries would be paid for 1995 and that they would be afforded a fair procedure before the administration terminated the payments. 110 These expectations entitled them to a fair procedure in terms of section 24(b) of the Interim Constitution, 111 a failure of which would result in the administrative action being invalid, so the argument went. 112 At paragraph 36 of the judgement, O'Regan J stated that it was not necessary in the present instance to decide whether a legitimate expectation may entitle an applicant to substantive relief. The reason for this conclusion is that section 24(b) of the Interim Constitution expressly stated that an individual shall have the right to procedurally fair administrative action where his or her legitimate expectation is affected. A claim based on legitimate expectation in terms of section 24(b) of the Interim Constitution is therefore clearly restricted to a procedural remedy. In the present case, the court found that the legitimate expectations of the schools entitled them to a fair procedure before the bursaries were terminated and that no such procedure was followed. 113 Consequently, the decision was set aside. 114 The court, however, refused to sanction the substantive relief ordered by the High Court, that is that the bursaries must be paid until the end of the school year in line with the applicants' legitimate expectation. 115 O'Regan J concluded that this was not a case in which a court could substitute its own decision for that of the administrator. 116 However, it was not possible to refer the decision back to the MEC to be taken in a procedurally fair manner, seeing that the judgement date was 1998 while the bursaries terminated naturally at the end of 1995. 117 108 Id. at paragraph 3. 109 Id. 110 Id. at paragraphs 31 and 38. 111 Constitution of the Republic of South Africa, act 200 of 1993. 112 Premier, Province of Mpumalanga case, supra note 102, at paragraph 30. 113 Id. at paragraph 42. 114 Id. at paragraph 46. 115 Id. at paragraph 51. 116 Id. In common law a court could only substitute its own decision on the merits for that of the administrator in very narrow circumstances. These included cases where the end result is a foregone conclusion and referring the matter back to the administrator would only be a waste of resources and cases where the administrator exhibited such degree of bias that referring the matter back to him or her would result in an injustice, Id. at paragraph 50.
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The end result of the Constitutional Court's judgement was therefore that the bursaries had to be paid until the end of 1995, that is a result similar to the substantive relief granted by the High Court.
The second case in which the Constitutional Court referred to the doctrine of substantive legitimate expectation is that of Bel Porto Governing Body v Premier of the Province, Western Cape. 118 In that case the governing bodies of a number of schools challenged certain decisions taken by the provincial education department as part of a rationalisation scheme. In order to eradicate inequalities between former "whites-only" and "non-white" schools, the provincial department embarked on an extensive rationalisation program. At the same time, the applicants, which were all former whites-only schools catering for disabled children, started making requests to the department to employ special assistants who were currently employed by the schools themselves. 119 Upon the department's refusal to take over these employees prior to implementing the rationalisation program, the schools instituted review proceedings. The schools averred that a number of their constitutional rights have been infringed by the department's actions and applied for substantive relief in the form of an order enforcing the department to employ the special assistants currently on the schools' own pay-roll.
The High Court rejected the application and the schools appealed to the Constitutional Court. The Constitutional Court dismissed the appeal, but only narrowly on a 6-4 split. Chief Justice Chaskalson wrote the opinion for the majority, 120 with three dissenting opinions being filed. 121 The majority rejected the claim based on administrative justice on the ground that a fair procedure was followed vis-à-vis the schools and specifically declined to express an opinion on substantive legitimate expectation. 122
118 Supra note 102.
119 These schools argued that while they employed their special assistants themselves, the former nonwhites state schools did not have to do so. The assistants at the latter schools were employed by the respective education departments. The former whites-only schools were finding it increasingly difficult to afford their special assistants and therefore appealed to the education department to employ the special assistants working at these schools, Id. at paragraphs 11 to 19. tions will be "given substance to" is an article by Professor Robert E Riggs 134 in which he examines the development of the doctrine of legitimate expectation in English law. 135 It would therefore seem that Madala J's casual acceptance of the doctrine of substantive legitimate expectation is rather lacking in authority as far as South African law is concerned. This is not to suggest that the doctrine cannot be imported into South African law as was originally done with legitimate expectation in the Traub case 136 and as recently suggested by Brand JA in the case of Meyer v Iscor Pension Fund. 137 However, any such reception must be done on a careful analysis of the relevant foreign developments and an evaluation of the need that prompted that development in the foreign jurisdiction(s) and the corresponding need in South African law. 138 It seems evident from the discussion above that the development of substantive legitimate expectation in South African law is still in a very early stage and it is not clear whether the doctrine will be accepted at all. At least Brand JA seemed very reluctant in his opinion for the court in Meyer v Iscor Pension Fund 139 to accept the doctrine. With the exception of Madala J in the Bel Porto School case, 140 all the statements in the higher courts suggest that a much more careful analysis of the relevant issues regarding the doctrine must be put before the court before it will be prepared to endorse the doctrine. In such an analysis it will be important to take note of the development of legitimate expectation in other jurisdictions. Since that doctrine has always included substantive protection in EU law, the development in that jurisdiction is of particular importance. The next section focuses on some of the lessons to be learnt in South African law from EU law. 134 
D. Comparing EU and South African law
The first important lesson for South African law is the structure of legitimate expectation analysis in EU law. In EU law there is an added policy analysis, which is absent from South African law. After it has established that there is a reasonable expectation, the ECJ weighs the public interest in disappointing that expectation against the individual's interests in relying on the expectation before arriving at the conclusion that the expectation is legitimate and should be protected. 141 This brings the analysis closer to reasonableness review in South African law than the application of traditional legitimate expectation doctrine in procedural fairness review. Since in procedural fairness cases the matter will ordinarily be referred back to the administrator who will revisit the decision in a procedurally fair manner, it has not been necessary for the court to investigate the opposing public and private interests in the substance of the matter. That was left to the administrator. In substantive legitimate expectation cases, however, it is the court that will decide on the substantive outcome of the particular administrative action. It is therefore important for the court to keep in mind the relevant substantive interests involved. When South African courts consider substantive legitimate expectation claims, they should thus be aware that they are involved in reasonableness review rather than review in terms of traditional legitimate expectation doctrine.
The second important point to note, which flows from the first, is the standard of review employed by the ECJ. As noted above, it is only when there is a significant imbalance between the public and private interests that the ECJ will interfere and afford substantive protection of the legitimate expectation. 142 As the EU case law suggests, this is a very deferential approach, which allows a large measure of freedom to the administration in exercising its discretionary powers. This is important in the current South African context where there is a particular need in allowing the government to effect the transformation efforts needed to eradicate the remaining injustices of apartheid South Africa. The discussion of the developing substantive legitimate expectation doctrine in South Africa above suggests that such claims typically arise in instances where existing policies are changed and replaced by various transformation programs. It is submitted that South African courts should be slow in holding back that process by imposing substantive obligations on the administration. At the same time, the value of legal certainty and the accompanying trust in government that infuse the protection of substantive legitimate expectations is also very important in the current South African climate. The majority of the population has been oppressed by the government for decades and has conse-quently lost faith in such structures. It is therefore important that citizens regain a sense of trust in government. The courts can play a vital role in re-establishing such trust by protecting expectations created by organs of state. Between respecting the transformation process and fostering trust in the legal system, the courts must find an appropriate standard of review. The significant imbalance test of EU law, may just be such a standard or at least provide an important starting point in developing a South African standard of review in substantive legitimate expectation cases. The strict foreseeability requirement in EU law may also be quite helpful in this regard. South African courts may incorporate this requirement to rule out claims in transformation type cases on the ground that individuals must foresee that old policies and practices, pre-dating democratization, will be changed and therefore cannot form any expectation on such policies and practices.
As I have indicated, the principle of legality counters legal certainty in EU law as the principles underlying substantive protection of legitimate expectations. 143 South African courts should be likewise mindful of legality as an important value in this context. While legitimate expectations are protected only procedurally, legality is of less concern seeing that the court will only require the administrator to observe enhanced procedure when revisiting the invalidated administrative action. The court will not order substantive action by the administrator and hence there is no fear of the administrator being forced to act ultra vires. However, this changes as soon as legitimate expectations are enforced substantively. In such a case the doctrine may result in administrators being forced to act contra legem. South African courts should therefore consider the effect of any substantive order very carefully against the background of legality.
E. Conclusion
The doctrine of substantive legitimate expectation is only starting to find its way into South African law at present. The courts have suggested that a careful analysis of the development of the doctrine in English law is required before it can be accepted in South African law. 144 While this is certainly important seeing that the doctrine of legitimate expectation was originally taken from English law into South African law, the comparative analysis should not be restricted to English law. In English law the substantive legitimate expectation doctrine is all but settled and while the development of the doctrine in that jurisdiction has preceded South African law for a considerable period of time, many uncertainties regarding the doctrine still remain in English law. 145 In contrast, substantive protection of legitimate expectations is well established in EU law. It will therefore be foolish not to pay
